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concluded between the U.S. Govern-
ment and the OPCW pursuant to the 
Convention and the Act. 

(c) Schedule 3 plant sites—(1) Purposes 
of inspections. The general aim of in-
spections of declared Schedule 3 plant 
sites is to verify that activities are 
consistent with the information pro-
vided in declarations. The particular 
aim of inspections is to verify the ab-
sence of any Schedule 1 chemical, espe-
cially its production, except in accord-
ance with the Convention. 

(2) Routine inspections. During routine 
inspections of declared Schedule 3 
plant sites, in addition to the 
verification activities listed in para-
graph (c)(1) of this section, the Host 
Team and the Inspection Team may 
draft site-specific facility agreements 
for the conduct of subsequent routine 
inspections (see § 716.6 of the CWCR). 
Although the Convention does not re-
quire facility agreements for declared 
Schedule 3 plant sites, the owner, oper-
ator, occupant or agent in charge of a 
plant site may request one. The Host 
Team will not seek a facility agree-
ment if the owner, operator, occupant 
or agent in charge of the plant site 
does not request one. Subsequent rou-
tine inspections will be carried out pur-
suant to site-specific facility agree-
ments, if applicable. 

(d) Unscheduled discrete organic chem-
ical plant sites—(1) Purposes of inspec-
tions. The general aim of inspections of 
declared UDOC plant sites is to verify 
that activities are consistent with the 
information provided in declarations. 
The particular aim of inspections is to 
verify the absence of any Schedule 1 
chemical, especially its production, ex-
cept in accordance with the Conven-
tion. 

(2) Routine inspections. During routine 
inspections of declared UDOC plant 
sites, in addition to the verification ac-
tivities listed in paragraph (d)(1) of 
this section, the Host Team and the In-
spection Team may develop draft site- 
specific facility agreements for the 
conduct of subsequent routine inspec-
tions (see § 716.6 of the CWCR). Al-
though the Convention does not re-
quire facility agreements for declared 
UDOC plant sites, the owner, operator, 
occupant or agent in charge of a plant 
site may request one. The Host Team 

will not seek a facility agreement if 
the owner, operator, occupant or agent 
in charge of the plant site does not re-
quest one. Subsequent routine inspec-
tions will be carried out pursuant to 
site-specific facility agreements, if ap-
plicable. 

§ 716.3 Consent to inspections; war-
rants for inspections. 

(a) The owner, operator, occupant or 
agent in charge of a facility may con-
sent to an initial or routine inspection. 
The individual giving consent on behalf 
of the facility represents that he or she 
has the authority to make this deci-
sion for the facility. 

(b) In instances where consent is not 
provided by the owner, operator, occu-
pant or agent in charge for an initial or 
routine inspection, BIS will seek ad-
ministrative warrants as provided by 
the Act. 

§ 716.4 Scope and conduct of inspec-
tions. 

(a) General. Each inspection shall be 
limited to the purposes described in 
§ 716.2 of the CWCR and shall be con-
ducted in the least intrusive manner, 
consistent with the effective and time-
ly accomplishment of its purpose as 
provided in the Convention. 

(b) Scope—(1) Description of inspec-
tions. During inspections, the Inspec-
tion Team: 

(i) Will receive a pre-inspection brief-
ing from facility representatives; 

(ii) Will visually inspect the facilities 
or plants producing scheduled chemi-
cals or UDOCs, which may include stor-
age areas, feed lines, reaction vessels 
and ancillary equipment, control 
equipment, associated laboratories, 
first aid or medical sections, and waste 
and effluent handling areas, as nec-
essary to accomplish their inspection; 

(iii) May visually inspect other parts 
or areas of the plant site to clarify an 
ambiguity that has arisen during the 
inspection; 

(iv) May take photographs or conduct 
formal interviews of facility personnel; 

(v) May examine relevant records; 
and 

(vi) May take samples as provided by 
the Convention, the Act and consistent 
with the requirements set forth by the 
Director of the United States National 
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Authority, at 22 CFR part 103, and the 
facility agreement, if applicable. 

(2) Scope of consent. When an owner, 
operator, occupant, or agent in charge 
of a facility consents to an initial or 
routine inspection, he or she is con-
senting to provide access to the Inspec-
tion Team and Host Team to any area 
of the facility, any item located on the 
facility, interviews with facility per-
sonnel, and any records necessary for 
the Inspection Team to complete its 
mission pursuant to paragraph (a) of 
this section, except for information 
subject to export control under ITAR 
(22 CFR parts 120 through 130) (see 
paragraph (b)(3) of this section). When 
consent is granted for an inspection, 
the owner, operator, occupant, or agent 
in charge agrees to provide the same 
degree of access provided for under sec-
tion 305 of the Act. The determination 
of whether the Inspection Team’s re-
quest to inspect any area, building, 
item or record is reasonable is the re-
sponsibility of the Host Team Leader. 

(3) ITAR-controlled technology. ITAR- 
controlled technology shall not be di-
vulged to the Inspection Team without 
U.S. Government authorization (such 
technology includes, but is not limited 
to technical data related to Schedule 1 
chemicals or Schedule 2 chemicals 
identified in Note 2 to Supplement No. 
1 to Part 712 or Note 1 to Supplement 
No. 1 to Part 713, respectively, of the 
CWCR; also see 22 CFR Section 121.1, 
i.e., the United States Munitions List). 
Facilities being inspected are respon-
sible for the identification of ITAR- 
controlled technology to the BIS Host 
Team, if known. 

(c) Pre-inspection briefing. Upon ar-
rival of the Inspection Team and Host 
Team at the inspection site and before 
commencement of the inspection, facil-
ity representatives will provide the In-
spection Team and Host Team with a 
pre-inspection briefing on the facility, 
the activities carried out there, safety 
measures, and administrative and 
logistical arrangements necessary for 
the inspection, which may be aided 
with the use of maps and other docu-
mentation as deemed appropriate by 
the facility. The time spent for the 
briefing will be limited to the min-
imum necessary and may not exceed 
three hours. 

(1) The pre-inspection briefing will 
address: 

(i) Facility health and safety issues 
and requirements, and associated 
alarm systems; 

(ii) Declared facility activities, busi-
ness and manufacturing operations; 

(iii) Physical layout; 
(iv) Delimitation of declared facility; 
(v) Scheduled chemicals on the facil-

ity (declared and undeclared); 
(vi) Block flow diagram or simplified 

process flow diagram; 
(vii) Plants and units specific to de-

clared operations; 
(viii) Administrative and logistic in-

formation; and 
(ix) Data declaration updates/revi-

sions. 
(2) The pre-inspection briefing may 

also address, inter alia: 
(i) Introduction of key facility per-

sonnel; 
(ii) Management, organization and 

history; 
(iii) Confidential business informa-

tion concerns; 
(iv) Types and location of records/ 

documents; 
(v) Draft facility agreement, if appli-

cable; and 
(vi) Proposed inspection plan. 
(d) Visual plant inspection. The Inspec-

tion Team may visually inspect the de-
clared plant or facility and other areas 
or parts of the plant site as agreed by 
the Host Team Leader after consulting 
with the facility representative. 

(e) Records review. The facility must 
provide the Inspection Team with ac-
cess to all supporting materials and 
documentation used by the facility to 
prepare declarations and to comply 
with the CWCR (see §§ 721.1 and 721.2 of 
the CWCR) and with appropriate ac-
commodations in which the Inspection 
Team can review these supporting ma-
terials and documentation. Such access 
will be provided in appropriate formats 
(e.g., paper copies, electronic remote 
access by computer, microfilm, or 
microfiche) through the U.S. Govern-
ment Host Team to Inspection Teams 
during the inspection period or as oth-
erwise agreed upon by the Inspection 
Team and Host Team Leader. If a facil-
ity does not have access to records for 
activities that took place under pre-
vious ownership, because such records 

VerDate Aug<31>2005 08:10 Feb 23, 2007 Jkt 211049 PO 00000 Frm 00168 Fmt 8010 Sfmt 8010 Y:\SGML\211049.XXX 211049



159 

Bureau of Industry and Security, Commerce § 716.5 

were not transferred to the current 
owner of the facility by the previous 
owner (e.g., as part of the contract in-
volving the sale of the facility), the 
previous owner must make such 
records available to the Host Team for 
provision to the Inspection Team in ac-
cordance with section 305 of the Act. 
However, the current owner of a facil-
ity, upon receiving notification of an 
inspection (see § 716.5 of the CWCR), is 
responsible for informing BIS if the 
previous owner did not transfer records 
for activities that took place under the 
previous ownership—this will allow 
BIS to contact the previous owner of 
the facility, to arrange for access to 
such records, if BIS deems them rel-
evant to the inspection activities. 

(f) Effect of facility agreements. Rou-
tine inspections at facilities for which 
the United States has concluded a fa-
cility agreement with the OPCW will 
be conducted in accordance with the fa-
cility agreement. The existence of a fa-
cility agreement does not in any way 
limit the right of the owner, operator, 
occupant, or agent in charge of the fa-
cility to withhold consent to an inspec-
tion request. 

(g) Hours of inspections. Consistent 
with the provisions of the Convention, 
the Host Team will ensure, to the ex-
tent possible, that each inspection is 
commenced, conducted, and concluded 
during ordinary working hours, but no 
inspection shall be prohibited or other-
wise disrupted from commencing, con-
tinuing or concluding during other 
hours. 

(h) Health and safety regulations and 
requirements. In carrying out their ac-
tivities, the Inspection Team and Host 
Team shall observe federal, state, and 
local health and safety regulations and 
health and safety requirements estab-
lished at the inspection site, including 
those for the protection of controlled 
environments within a facility and for 
personal safety. Such health and safety 
regulations and requirements will be 
set forth in, but will not necessarily be 
limited to, the facility agreement, if 
applicable. 

(i) Preliminary findings. Upon comple-
tion of an inspection, the Inspection 
Team will meet with the Host Team 
and facility personnel to review the 
written preliminary findings of the In-

spection Team and to clarify ambigu-
ities. The Host Team will discuss the 
preliminary findings with the facility, 
and the Host Team Leader will take 
into consideration the facility’s input 
when providing official comments on 
the preliminary findings to the Inspec-
tion Team. This meeting will be com-
pleted not later than 24 hours after the 
completion of the inspection. 

§ 716.5 Notification, duration and fre-
quency of inspections. 

(a) Inspection notification—(1)(i) Con-
tent of notice. Inspections of facilities 
may be made only upon issuance of 
written notice by the United States 
National Authority (USNA) to the 
owner and to the operator, occupant or 
agent in charge of the premises to be 
inspected. BIS will also provide a sepa-
rate inspection notification to the in-
spection point of contact identified in 
declarations submitted by the facility. 
If the United States is unable to pro-
vide actual written notice to the owner 
and to the operator, occupant or agent 
in charge, BIS (or the Federal Bureau 
of Investigation, if BIS is unable) may 
post notice prominently at the facility 
to be inspected. The notice shall in-
clude all appropriate information pro-
vided by the OPCW to the USNA con-
cerning: 

(A) The type of inspection; 
(B) The basis for the selection of the 

facility or location for the type of in-
spection sought; 

(C) The time and date that the in-
spection will begin and the period cov-
ered by the inspection; and 

(D) The names and titles of the In-
spection Team members. 

(ii) Consent to inspection. In addition 
to appropriate information provided by 
the OPCW in its notification to the 
USNA, BIS’s inspection notification 
will request that the facility indicate 
whether it will consent to an inspec-
tion, and will state whether an advance 
team is available to assist the site in 
preparation for the inspection. If an ad-
vance team is available, facilities that 
request advance team assistance are 
not required to reimburse the U.S. 
Government for costs associated with 
these activities. If a facility does not 
agree to provide consent to an inspec-
tion within four hours of receipt of the 
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